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Arising out of Order-In-Original No. 154/AC/DEM/MEH/ST/Mamta Bipinbhai/ 2021-
(%) | 22, dated 31.03.2022/ 01.04.2022 passed by the Assistant Commissioner, CGST,
Division-Mehsana, Gandhinagar Commissionerate

M /s Mamta Bipinbhai Patel,

rfieTeRal ot ATH &I el / 18, Gautam Nagar Society
(&) | Name and Address of the | Modhera Road, -

Appellant Mehsana - 384002, Gujarat.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.

TR GTHIL T T -
Revision application to Government of India:

(1) T SeUTeT U ATG A, 1994#‘%%6{@Fﬁ%qmqwmﬂmi%aﬁ'ﬁq@?ﬁm
Y FT-ERT T T I AT TS0 AT eI Ao, WL et o AT, o
Ry, et w e, s €7 s, dae A, @ Reefl: 110001 31 Ay ST =0T -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep Building,

Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : -

() aﬁmﬁﬁﬁ%mﬁGTHWEFﬁW@ﬁ'%'WMUSlﬂRQTﬂN{ FHET & AT
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In case of any loss of goods where the loss occur in transit from a factory to a
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ﬁhouse or to another factory or from one warehouse to another during the course of

ssing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any.

country or territory outside Indla

(1) aﬁwmwﬁ%qﬁmmm ”r‘{(%rm—mﬁa:arrra?r) Frata FraT =T 91 g

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. - '

(=) QT STTeT S SeTed -‘(\Lveh%‘ﬁﬂdl"l % for ST 5927 ke AT T 7% g ST T reer s
T YT T A= & GaTieeh. sgsh, i & gy IR a7 99 thaﬁfrﬁ?reﬁaﬁ'qq(ﬁm

1998 &TT 109 51T g &g T -

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order is
passed by the Commissioner {Appeals) on or after, the date appointed under Sec.109 of the
Finance (No.2) Act, 1998.

(2)  F0 ST e (i) Rty 2001 F Faw 9 % siwta AR yor dear -8 ¥
<r wioet #, I emde & vy s IR Reets & O wre F sface-enser wd e see Hit 9
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the
order sought to be appealed against is communicated and shall be accompanied by two copies
each of the OIO and Order-In-Appeal. It shauld also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. '

(3) RIS swaree & Wiy srgf dery TR T T S AT S & grar &9 200/- B Y
T STT SHX T s T oTE & SITaT 31 a7 1000/- Y Ha SErar 6y i)

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than
Rupees One Lac.

Weﬁﬁ,%ﬁﬁwmﬁw@@mmaﬁﬁﬁwwﬁaw%qﬁm

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  HHIT SCUTET [ STTETaw, 1944 #T o= 35-1/35-3 & siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHTET IREEE | TATg AR & SATar ¥ o7, Ty F qrHe § €T O, e
SEITE [Feh e AT T e waraTteaer (feee) i afam =ity fifesr, srgaemare # 20w,

JEHTEAT HAT, LT, NI, AgHaTaTE-3800041

To the west regional bench' of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. In case
of appeals other than as mentioned aboye para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied
_ sTg inst (one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and
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and above 50 Lac respectively in the form of Cfoésed bank draft in favour of Asstt. Registar of a
branch of any nominate public sector bank of the place where thie bench of any- nornmate public
sector bank of the place where the bench of the Tribunal s situated.

(3) zri%waﬁszrfrzﬁé{aaﬁseﬁmwmlalm%a‘rxcqonngrsﬂar%ﬁﬁtﬁeww
SYLE & q 6T ST AR 59 a2 %@%g@ﬁ%%ﬁmlq%wﬂ%mgqmﬁﬂﬁ
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner notwithstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT o AT 1970 F9T GEIET & St -1 % sfid ﬁd‘?ﬁ‘dﬁﬂ?ﬁ'ﬂ'ﬁtw
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One copy of application or 0.1.0. as the case may iae, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescrlbed under scheduled I 1tem of the
court fee Act, 1975 as amended.

(5) = A GaTAw ArwT Y RE=0r Ay e Rt f @ oft earw srewfea T St g S
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. -

(6) T FF, FET SeuTeT e T e srfielly mmatdeer (Reee) T e st &
oraer & FIeAT (Demand) TS &€ (Penalty) FT 109% T3 ST AT ST gl EIeTiTen, ATerena
Td ST 10 FUE T 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)
eI ST o5 S AT & ST, Qwﬁﬁﬁﬁﬂﬁwﬁm (Duty Demanded)|
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory
condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act,
1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(1) = smaer & 9y erfler SRR & ey STg! Qe STereT Qe A7 Tue e g a1 /1w oy
Trqsg—eﬁ% 10% SFIAT TR S STg! ae qvs et g a9 a9 & 10% SETET I T ST gl gl

In view of above, an appeal against thlS order shall lie before the Tribunal on payment
0% of the duty demanded where duty or duty and’ penalty are in dispute, or penalty, where
Ity alone is in dispute.”
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SRR 39T / ORDER-IN-APPEAL

M/s Mamta Bipinbhai Patel, 18, Gautam Nagar Society, Modhera Road, Mehsana
- 384002 (hereinafter referred to as the ”appellant”) have filed the present appeal
against Order-In-Original No. 154/AC/DEM/MEH/ST/Mamta Bipinbhai/ 2021-22,
dated 31.03.2022 / 01.04'-.'202.2_ (hereinafter referred to as the “impugned order”), issued
by Assist_ant Comiﬁissioner, CGST & C.Ex., Division-Mehsana, Commissionerate-

Gandhinagar (heréinaft‘er referred to as the “adjudicating authority”) .

2. Briefly stated, the facts ‘of the case are that the appellant were holding Service
Tax Registration No. AUBPP6945]SD001 _for providing taxable services. As per the
information received from the Income Tax department, discrepancies were observed in
the total income declared in Inc@me Tax Returns/26AS, when compared with Service
Tax Returns of the appellant for the pefiod F.Y. 2015-16 and F.Y. 2016-17. In order to
verify the said discrepéncies as well as to ascertain the fact whether the appellant had
discharged their Service Tax liabilities during the period F.Y. 2015-16 and F.Y. 2016-17,
letters dated 08.05;.2020, 15.06.2020 and 02.07.2020 Were issued to them by the
department. The'appellant failed to file any reply to the qﬁery. It was also observed that
the nature of services provided by the appeilant were covered under the definition of
‘Service’ as per Section 65B(4‘4). of the Fin'a,r_lce Act, 1994 , and their services were not

covered under the ‘Negative List"as- per Section 66D of the Finance Act, 1994, nor were

‘they exempted vide ‘the Méga Exemption Notification No. 25/2012-S.T, dated

20.06.2012 (as amended). Hence, the services provided by the appellant during the

relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax
liability of the appellant for the F. Y. 2015-16 and F.Y. 2016-17 was determined on the

basis of value of difference between ‘Sales of Serv1ces under Sales/ Gross Receipts from

~ Services (Value from ITR)’ as prov1ded by the Income Tax department and the ‘Taxable

Value’ shown in the Service Tax Returns for the relevant period as per details below:

TABLE (Amount in Rs.)
Period Differential Value as per Rate of Service Tax Demand of Service
Income Tax Data [Including Cess] Tax
(1 2} (3
2015-16 10,94,900 145% 1,58,761
2016-17 0o - 15% 0o
Total 10,94,900 : B 1,58,761

4.  The appellant was issued a Show Cause Notice vide F.No. VST/11A-236/Mamta

/~—B1p,\n\mqa1/2020 -21, dated 18.08.2020, wherein it was proposed to:
S, uj, .
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> Demand and recover Service Tax amount of Rs. 1,58 .761/ - under the proviso to
Section 73 (1) of the Finance Act 1994 along w1th Interest under Section 75 of the
Finance Act,1994 ; T
> Impose penalty under Sectiorll 77(2), 77(c) and 78 of the Finance Act, 1994. -
5. The said Show Cause Notice was adjudicated, eX-‘parte,fvide thé impugned order
wherein: |
>  Demand for Rs. 1,58,761/- was confirmed under the proviso to Section 73(1) of
the Finance Act, 1994;
» Interest was imposed to be recovered under Section 75 of the Finance Act, 1994;
»  Penalty amountihg to Rs. 1,58,761/- was imposed under Section 78 of the
Finance Act, 1994; | _
> Penalty of Rs. 10,000/~ was 1mposed under Section 77(2) of the Finance Act,
O 1994; ' S
> Penalty @ Rs. 200/- per day till the date of compliance or Rs. 10,000/- ,
whichever is higher, was also impé)se(.:l under Section 77(1)(c) of the Finance Act,
1994; |
»  Option was given for reduced penalty vide clause (ii) of the second prdviso to
Section 78(1) of the Finance Act, 1994. |
6. Being aggrieved with the 1mpugned order passed by the ad]udlcatlng authorlty,

>

7.

the appellant have preferred the present appeal on following grounds:

No notice of hearing was served to them. No opportunity to present the details

was given to them. No order was served upon them. So the order, if any, passed

is void. _

The order was served td the appellant’s brother on 13.05.2022. They have not
authorized any person to accept any letter/notice/ order on their behalf.

They have not levied and collected any Service Tax as their total value of service
is below thé taxable liﬁlits. Hence, no Service Tax is payable by them.

As value of Service as per bboks and account is Rs. 9,92,000/- which is less than

Rs. 10 Lakhs, hence, they are not liable to collect and pay the service tax.

It is observed that the appellant is contesting the demand of Service Tax along

with interest & also imposition of penalty totally amounﬁng to Rs. 3,37,522/- [i.e.
Service Tax Rs. 1,58,761/-, Penalty Rs. 1,58 761/- Rs. 10,000/- & Rs. 10,000/-]

confirmed / imposed under Section 73(1), Section 78, Section 77(2) and Section

77(1)(c) of the Finance Act, 1994, respectlvely Upon scrutlny of the appeal papers
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8. . The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal, vide -

Circular No. 1070/3/2019-CX, dated 24.06.2019, directed that from 1st July, 2019
'onwards, a new revised procedure has to be followed by the taxpayers for making
arrears of Central Excise & SérVi?e Tax payments through portal “CBIC (ICEGATE) E-
payment”. Subsequenﬂy, the CBIC issued Instruction dated 28.10.2022 from F.No. CBIC-
240137/14/2022-Service Tax Section-CBEC, wherein it was instructed that the
payments made through DRC-03 under CGST regime is not a valid mode of payment for

making pre deposits under Section 35F of the Central Excise Act, 1944 and Section 83
of the Finance Act, 1994. '

9, In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be
entertained unless the appellant deposits 7.5% of the duty in case where duty and
penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant
legal provisions are reproduced below:-

“SECTION 35F: Deposit of certain percentage of duty demanded or penalty

imposed before filing appeal. — The Tribunal or the Commissioner (Appeals), as
the case may be, shall not entertain any appeal —

(i) under sub-section (1) of section 35, unless the appellant has deposited .
seven and a half per cent. of the duty, in case where duty or duty and penalty are
in dispute, or penalty, where such penalty is in dispute, in pursuance of a decision
or an order passed. by an officer of Central Excise lower in rank than the
[Principal Commissioner of Central Excise or Commissioner of Central Excise];”

10. The appellant was, therefore, cailed upon vide letter F.No. GAPPL/COM/STP/
2412/2022-APPEAL, dated 22.12.2022 to make the pre-deposit in terms of Board’s
Circular No. 1070/3/2019-CX, dated 24.06.2019 read with CBIC Instruction dated
28.10.2022 and submit the document evidencing payment within 10 days of the receipt
of this letter. They were also informed that failure to submit proof of pre-deposit would
result in dismissal of the appeal for non-compliance in terms of Section 35F of the
Central Excise Act, 1944. A reminder letter F.No. GAPPL/COM/STP/2412/2022-
APPEAL, dated 16.02.2023 followed by anofher reminders through e-mails dated
22.03.2023, 16.05.2Q23 and 24.05.2023 were also issued to the appellant to make the
pre-depbsit and to submit the document evidencing payment of pre-deposit

immediately on receipt of the letter / e-mail.

11. However, no communication was received from the appellant, nor did they
submit evidence of pre-deposit in terms of Board’s Circular No. 1070/3/2019-CX, dated
24.06.2019. It is observed that though sufficient time was granted to the appellant to

make the payment of pre-deposit in terms of Circular No. 1070/3/2019-CX, dated

O
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12. Ifind it relevant to mention that the Ii1struc‘éi'on dated 28.10.2022 was issued by
the CBIC consequent to the directions of the Hon’ble Bombay High Court in the case of
Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of 2022,
which is reproduced below : .

“8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F of the Central Excise Act, 1944 through DRC-03. Some appellants
are filing appeals after making pre-deposit payments through DRC-
30/GSTR-3B. In our view, this has very wide ramifications and certainly
requires the CBI & C to step in and issue suitable clarifications/guidelines/
answers to the FAQs. We would expect CBI & C to take immediate action
since the issue has been escalated by Mr.Lal over eight months ago.”
13. In terms of CBIC’s Instruction dated 28.10.2022, I find that the payment made
vide DRC-03 cannot be considered as valid payment of pre-deposit. In terms of Section
35F of the Central Excise Act, 1944, the Tribunal or Commissioner’(Appeals), as the
case may be, shall not entertain any appeal unless the appellant has deposited 7.5% of
the duty, in case where duty or duty and penalty are in dispute. These provisions have
been made applicable to appeals under Section 85 of the Finance Act, 1994. Hence, this -
authority is bound by the provisiohs of the Act and has no powers or jurisdiction to
interpret the mandate of Section 35F in any other manner. As such, I hold that for
entertaining the appeal, the appellant is required to deposit the amounts in terms of
Section 35F, which was not done. ], therefore, dismiss the appeal filed by the appellant

for non-compliance of the provisions of Section 35F of the Central Excise Act, 1944.

14. In view of the above, the appeal filed by the appellant is dismissed for non-
compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994,

15, Idiehal ST & T TS e T HIerr SuE ade & R ST gl
The appeal filed by the appellant si:ands disposed of in above terms.

//gg/@//ﬁo%
{Akhilesh Kumar
Commissioner (Appeals)

Date: 29.05.2023
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(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST

To, ~

M/s Mamta Bipinbhai Patel,
18, Gautam Nagar Society, - -
Modhera Road,

Mehsana - 384002, Gujarat.

Copy to; -

1. The Principal Chief Comfrii§éioner, CGST & C.Ex., Ahmedabad Zone.
2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex.,, Division- Mehsana, Commissionerate:

Gandhinagar. ’
4, The Superintendent (Systém), CGST, Appeals, Ahmedabad. (for uploading the OIA). |
,\/Sézard File. @%ffuﬁsfff; 5 \
6. P.A.File. 7




